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Chapter 7 

THIS MATTER comes before the Court upon the Complaint filed by the Plaintii'f, Jimmy 

Ray Stroud ("Plaintiff' or "Mr. Stroud"), seeking a determination that certain debts owed to him 

fiuill thc Dcbtui/Dcfcnda~lt, Christine Mae Read ("Debtoi-" 01- "Ms. [<cad") arc cxccptcd from 

discharge pursuant to 11 U.S.C. 523(a)(5) and (a)(6).' 13ased upon the stipulation of the 

parties, the arguments of counsel and the exhibits introduced into evidence, the Court makes the 

following Findings of Fact and Conclusions of Law pursuant to Rule 52 of the Federal Fhles of 

Civil Procedure. made applicable by Rule 7052 of the Federal Rules of Bankruptcy Procedure.' 

1 Further references to the Bankruptcy Code, 1 1 T J.S.C. 5; 10 1 el seq., shall be by 
section number only. 

2 The court notes that to the extent any of the following 1;indings of Fact constitute 
,ions of Lavr Conclusions of Law, they are adopted as such, and to the extept any Conclu- 

constitute Findings of Fact, they are so adopted. 



FINDINGS OF" FACT 

Mr. Stroud and Ms. Read were divorced on January 16, 1991 in Davidson County in the 

State of Tennessee. The parties shared joint custody of the couples' only chlld. 

Beginning in 1992, the parties began to have disagreements about visitation of the child. 

Ms. Read alleged that the child was being abused and refused to allow Mr. Stroud visitalion 

rights. That allegation was referred to the Tennessee Department of Health Services which filed a 

petition against h4r. Stroud. On December 22, 1903, as u result of the petition, sm Order was 

issued which placed the child in protective custody. Mr. Stroud filed an appeal of that Order to 

the Circuit Court for Davidson County. On June 7, 1994, the Circuit Court for Davidsol County 

vacated the December 22, 1993 Order and remanded the issuc of visitation to the Probate Court. 

On July 18, 1994, the Probate Court issued its Order which required Ms. Read to return the child 

to Tennessee for visitation with Mr. Stroud. 011 August 23, 1494 by separate Order, the Probate 

Court additionally awarded attorney's fees and costs incurred in the dcfcnse of the petition filed 

by thc Tcnncsscc Dcpm-tnicnt of IIcalth S c r ~  iccs in thc amoulit of $35,378.30 to Mr. Stroud. 

The award of attorney's fees in the amount of $35,378.30 against Ms. Read was subsequently 

reversed on August 23, 1995 by the Court of Appeals which concluded that "lw]e are unable to 

find any statutory authority which allows tho probate court to assess attorney's fees against the 

Mother in a dependent-neglect casc" and "[wle are ofthe opinion that the probate court erred in 

assessing costs and attorney's fees against the Mother since the Mother was not a party to the 

petition filed by DHS." 

Howcvcr, whilc the appcal of thc August 23, 1994 Order concerning attorney's fees and 



cnstq was pmding, MF. Read again refked to allo~u visitation to Mr. Stroud. On Feb>l.uary 13, 

1995, Mr. Stroud filed a complaint in the rcnnessee Probate Court against Ms. Read Ibr failure to 

allow visitation and for the further recovery of attorney's fees. Ms. Read did not file ,in Answer 

or other responsive pleading to this cornplaint and on May 9, 1995, the Probate Court for 

Davidson County. Tennessee fi~und Ms. Read in contempt and awarded attorney's fct: and costs 

against her in favor of Mr. Stroud in the amount of $10.274.85. The May 9, 1995 Order held in 

part as follows: 

IT IS FURTHER ORDERED. that judgment in the total amount of 
$10,274.85 is awarded in the nature of child support, the Court 
finding that the Father had to incur these amounts of attorneys fees 
dlld GxpeIlbeS i l l  lhu bcst ir~lcrcsl of alld li~r thc well being arid 
benefit of the minor child in order for her to re-establish and 
maintain a meaningful relationship with her father, said father- 
daughter relationship having been seriously damaged and almost 
destroyed by the mother's willful and malicious actions in 
Tennessee and South Carolina, RespondentSs contempt having 
posed a threat to [childl's health and welfiare by [childl's loss of 
contact with her natural father. 

The May 9, 1995 Order was not appealed and became a final Order. Eve11 though the May 9, 

1995 Ordcr was cntered prior to thc cntry of thc August 23, 1995 Ordcr, thc May 9, 1095 Ordcr 

was entered based upon Ms. Read's "willful and malicious actions in Tennessee and South 

Carolina" and not the actions of the 'Tennessee Department of Health Services and therefore not 

affected by the August 23, 1995 Order. 

Later in 1995 or early 1996, Mr. Stroud filed an additional lawsuit in the Circuit Court for 

Davidson County, 'Z'ennessce, against Ms. Read for malicious prosecution, injury to the 

parenuchild relationship and defamation. Paragraph Four of the complaint states in p ~ r t  that Ms. 

Rcad "maliciously aid without pi-obablc cause oi- justi iication" allcged that MI-. Stroud liad 



sexually abused their minor child." The Fourteenth Paragraph of the Complaint states that "[bly 

reason of the acts of Christina Stroud Read, Jimmy Stroud had been and is greatly injc~red in his 

ability to obtain work, and has suffered injury to his reputation and his relationship wich his minor 

daughter, and has suiiered great mental anguish over the past two years, together w t h  signiiicant 

legal expenses. 

Ms. Read did not file an Answer or other responsive pleading and on May 22, 1996, 

foHowing a damages hearing on May I ,  1996, an Order was entered in the Circuit Coc~rt for 

Davidson County awarding $55,000 in compensatory damages and $35,000 in punitiv~: damages 

in favor of Mr. Stroud against Ms. Rcad. 

Again, while some of the allegations in this complaint included the malicious prosecution 

by Ms. Read of the litigation that was addressed in the August 23, 1995 Order, the May 22, 1996 

Order was not dependent on the outcome of the pending appeal. The allegations in this 

subsequent complaint were based upon Ms. Read's continued refusal to allow Mr. Stroud 

visitation with his daughter and her malicious and willful acts in preventing visitation and 

dcfaii~ing his charactel-. 

Ms. Read then filed a Chapter 7 petition on September 24, 1998. This adversary 

proceeding was subsequently filed on December 21 , 1 998. 

The Court scheduled a trial on the matter for June 15, 1999. At the June 15, 1099 trial, 

counsel for the respective parties agreed that p~~rsuant tto I'cnnessee state law, the collateral 

estoppel doctrine applied to default judgments. Additionally, the parties stipulated t h ~ t  if Ms. 

Read were collaterally estopped from relitigating the matters raised by the Tennessee state courl 

ptu~eeclir~g~, il ~ ~ i s l l  ill h i s  11lilLLer wuuld ~ I G  u~r~~rcessa~y.  Based upon this stipulation, 1.11~ Court 



continued the trial on the merits until July 13, 1999 and took the matter of collateral estoppel 

under advisement. 

CJCJNCLUYlONS O P  LAW 

Section 523(a)(6) states that a discharge under the bankruptcy code does not discharge an 

individual debtor from any debt 'for willful and malicious injury by the debtor to another entity or 

to the property of another entity." 11 U.S.C. 3 523(a)(6). 

In this case, Mr. Stroud asserts that the elements of $ 523(a)(6) have already been 

determined by the Tennessee State Court and Ms. Read 1s precluded from re-litigating the issues 

in this adversary proceeding. The Court agrees. 

Collateral estoppel applies to dischargeability proceedings under Section 523(a). Groean 

v. Garner, 498 U.S. 279,284 n. 1 1 (1991). 'I'he collateral estoppel doctrine has been cllefined as 

Collows: 

Prior judgmcnt between sumc particn on different causcs of action 
is an estoppel as to those matters in issue or points controverted, on 
determination of which finding or verdict was rendered. E.1 duPont 
de Nemours & Co. v. Union Carbide Corp., D.C. Ill., 250 F.Supp. 
81 6 ,8  19. When an issue of ultimate fact has been determined by a 
valid judgment, that issue cannot be again litigated between the 
same parties in future litigation. Citv of St. Joseph v. Johnson, Mo. 
App. 539 S.W. 26 784,7845. 

Brown v. Evans (In re Evans'), 98-05148-W; C - 98-802 12-W (Rkrtcy. D.S.C. 4/26/99> citing 

Black's Law Dictionary 237 (5th ed. 1979) 

As stated in the Findings of Fact, the Order of the I'robate Court of Tennessee dated May 



9, 1995 awarding $10,274 85 to Mr S t rn l~d  clearly fount{ {hat the award was based up011 Ms. 

Read's willful and malicious actions. Additionally, while the Order of May 22, 1996 did not makc 

specific findings of willfulness or maliciousness as did thc Order of May 9. 1995, based upon the 

allegations of the complaint and thc definition of "willfulncss" and "maliciousness", it is clear that 

the award of $35,000.00 in compensatory damages and $55,000.00 in punitive damages was 

based upon actions that were willful and malicious. 

To begin, the Court must look to the historq surrounding $ 
523(a)(6) and the terms -'willful" and "malice". 

In Tinker v. Colwell, 193 U.S. 473 ( 1004) the 
Supreme Court defined willful and lnalicious injuries 
as those resulting from acts done intentionally and 
witlluut justification WI excux. In I'ioket , thc: c u u t  

held that in order to declare a debt 
non-dischargeable, the trial court need not find 
specific or special malice on the part oi the debtor 
towards an individual. When Congress revised the 
bankruptcy code the Tinker decision was overruled 
to an extent. The House report states: 

"will Sul" meins deliberate or 
intentional To the extpnt that Tinker 
v. Colwell, 139 lJ.S. 473 ( 1  902) 
(sic), held that a looser standard is 
intended, and to the extent that other 
cases have relied on Tinker to apply a 
"reckless disregard" standard they are 
ovcrrulcd. S.Rep. No. 95-989, 95111 

Cong., 2d Sess. 79 (1 978); H.Ii.Kep. 
No. 95-595, 95th Cong., 1st Sess. 
365 ( I  977), reprinted in 1078 
I_J.S.Code Cong. & Ad.News 5787, 
6320. 

We have stated that: 
Congress did not intend to overrule 

T i n k r r  in tntn [Tlhrrr i q  n o  nwrl 

to show specific malice undcr 
523(a)(6) of the Code on thc part of 
thc dcbtor, Something implicd is no 



less true than something expressed. 

Only the method of proof of the truth 
is diferent. Implied malice, which 
may be shown by the acts and 
conduct of the debtor in the context 
of their surrounding circumstances, is 
sufficient under I I U.S.C5. 9 
523(a)(6). 

St. Paul Fire & Marine Ins. Co. v. V a u ~ h n ,  779 F.2d 
1003, 1008-09 (4th Cir. 1985). 

In re Micka, 826 F.2d 1060, 1987 WL 38378 (4th Cir. 
(Md.)l(llnpubl.). rrom the legislative history. it is clear that 
"willful" means deliberate and intentional. Also, "[tlhc Fourth 
Circuit in St. Paul Fire & Marine [779 F.2d 1003 (4th Cir. 198511 
observed that the 'willful' standard is not a loose standard and that 
more than 'reckless disregard' is required. In re Rownd, 21 0 B.R. 
973,977 (Bkrtcy.E.D.N.C. 1997). 
111 1995, [he Fuurll~ Circuit Courl ul' Appeals issued i 1s landmark 
decision on tj 523(a)(6) in In re Stanley 66 F.3d 664,667-668 (4th 
Cir. 1995) in which the Fourth Circuit defined the term "malice". 

"Malice," however, does not mean the same thing in 
Section 523(a) that it often does in other contexts. 
A debtor may act with malice even though he bears 
no subjective ill will toward, and does not 
specifically intend to injure, his creditor. See id. at 
1008-09 IIence, a dcbtnr's injurious act done 
"deliberately and intentionally in knowing disregard 
of the rights of another," i.e., a creditor, is 
sufficiently willful and malicious, anti prcvcnts 
discharge of the debt. Id. at 1010 (citation omitted). 

Tn re Stanley, 66 F.3d 664,667-668 (4th C'ir. 1995). Also see 
Hatton, 204 B.R. 470 (Bkrtcy.E.D.Va. 1990) and In re Bernstein 
197 B.R. 475 (Bkl-tcy.D.Md. 1996). 

In re Harper, 95-71225-W (Bkrtcy. D.S.C. 1 1/26/97) aff d at Ruben v. Harper (In re Haiaer), 

CIA 2:98-793-18 (D.S.C. 7/24/98). Based upon these definitions and because the Orders entered 

by default acted as an admission as to the truth of the allegations contained in the Complaint, it is 

the finding of the Court that the actions of Ms. Read were deliberate, intentional and in knowing 



MG Read however takes the position that she is not collatcrall~~ estopped from re- litigating 

the issues alleged in State Court because the Orders were entered as dcfault judgments. Again, 

the Court disagrees. As stated by the Fourth Circuit Court ()\'Appeals in In re Ansari, 11 3 F.3d 

17 (4th Cir. 199 /),when apply~ng collateral estoppel to preclude the re-L~t~gat~on of a matter 

decided by a state court judgment in a subsequent dischargcability proceeding, the banknlptcy 

court must apply the state law of the forum state in which the judgment was entered. In Ihis case, 

the Court must apply Tennessee slate law. The parties have stipulated that the correct ststement 

of Tennessee state law on the issue is found in Nichas v.  C'rzpadalis, 951 S.W.2d 735 (Telln. App. 

Mar 18, 1997) which appears to afford collateral estoppel effect to default judgments. 

By permitting a default judgment to be entered against him, a 
defendant "impliedly confesses all of the material allegations of fact 
contained in Ithe] compla~nt, except the amount of the plaintiff's 
unliquidated damages." Patterson v. Rockwell Int'l, 665 S.W.2d 
96, 101 (Tenn. 1984). As a general rule, therefbre, the defendant 
against whom a default judgment has been entered is thereafter 
precluded from litigating any substantive issues in the lawsuit, 
rxrrpt  for the  ~stfihlishmenf o f  t he  amount crf damages Witter v 

Nesbit, 878 S. W.2d 1 16, 1 19 (Tenn.App. 1993). cert. denied, 5 13 
U.S. 873, 1 15 S.Ct. 109, 130 L.Ed.2d 130 (1994). In accordance 
with this principlc, appcllatc rcvicw of a dcfault judgi~ic~it 01- dcci-ee 
is "quite limited." 5 C.J.S. Appeal & Error 8 71 8 (1993). 

Nichas v. Capadalis, 954 S.W.2d at 739. Because the defaulL judgment against Ms. Read acted as 

an admission to the truth of the allegations contained in the complaint and because the definite 

and certain allegations contained the necessary elements for a finding of non-dischargeability 

pursuant to 6 523(a)(6), the Court finds that Ms. Read should be collateral estopped from 

relitigating these matters. 

Ms. Read further takes the position tktt she should not be collaterally estopped from 



relitigating the issues in the May 22, 1996 Order 'oecausc it was based upon allegations that were 

reversed by the August 23, 1995 Order. The Court disagrees. The May 22, 1996 Ortler was 

entered after, and apparently with the knowledge of, the entry ofthe August 23, 1995 Order 

from the Court of Appeals whlch reversed the August 1.3, I994 Order. Add~tlonally, while some 

of the allegations in the complaint included the malicious prosecution by Ms. Read ofthe litigation 

that was subsequently reversed by the August 23, 1995 Order, the May 22, 1996 Order was not 

dependent on the outcome of the pending appeal and. in fact. the complaint referenced that the 

August 23, 1994 Order was on appeal. It appears that the allegations in this complairtt were 

based upon Ms. Read's overall refusal to allow Mr. Stroud visitation with his daughter and her 

continued malicious and willful acts in preventing visitation and defaming his character. The 

allegations in this complaint were not dependent upon any iindings in the August 23, 1994 Order 

or the August 23,1995 Order. 

For all of these reasons, it  is the finding of the Court that collateral estoppel applies to the 

two State Court default Orders and that the debt owed to Mr. Stroud is non-dischargeable 

pursuant to 4 523(a)(6). It is therefore, 

ORDERED, that the debt owcd to the Plaintiff, Jimmy Ray Stroud, from the Debtor 

Christine Mae Read in the amount of $10,274.85 arising out of an Order entered in tke Probate 

Court of Tennessee on May 9, 1995 is excepted from discharge pursuant to I 1  U.S.C 5 

523[a)(6). It is further. 



ORDERED, that the debt owed to the Plaintiff arising out of the Order of May 2 2 ,  1996 

entered in the Circuit Court for Davidson County, State of Tennessee in the amount of 

$90,000.00 is excepted from discharge pursuant to 11 U.S.C. 5 523(a)(6).' 

A N D  1'1' IS SO OKIJk~KEl). 

3 Based upon the finding of'the Court that the debts are non-dischargeable pursuant 
to 5 523(a)(6), the Court need not addross the dischmgeubility of the debts pursuant to 3 523 

(a)(5). 
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